Appendix C

Documentation related to Section 106 Consultations,
National Historic Preservation Act



MEMORANDUM OF AGREEMENT
Submitted to the
ADVISORY COUNCIL ON HISTORIC PRESERVATION
Pursuant to 36 CFR §800.6(a)
Among the
U.S. DEPARTMENT OF TRANSPORTATION, FEDERAL HIGHWAY
ADMINISTRATION

And the

HAWAII STATE HISTORIC PRESERVATION OFFICER
And the

COUNTY OF KAUAI, DEPARTMENT OF PUBLIC WORKS
Regarding the
LYDGATE PARK TO KAPA‘A BIKE AND PEDESTRIAN PATH PROJECT

Kaua‘i, Hawai‘i

WHEREAS, the Federal Highway Administration (FHWA) has determined that the Lydgate
Park to Kapa‘a Bike and Pedestrian Path Project (Project) will have an effect upon historic
properties eligible for inclusion in the National Register of Historic Places, and has consulted
with the Hawaii State Historic Preservation Officer (SHPO) pursuant to 36 CFR Part 800,
regulations implementing Section 106 of the National Historic Preservation Act (16 U.S.C.
470(f)); and

WHEREAS, this Project, being proposed by the County of Kauai (County), Department of
Public Works (DPW)), is a Federal “Undertaking”; and

WHEREAS, this Project involves developing a typically 10 to 12-foot-wide multi-use
recreational path for bicyclist, pedestrians, and other users along an approximately 2 mile stretch
of coastline from Lydgate Park, Wailua to Kapa‘a Town on the island of Kaua‘i; and

WHEREAS, this Project has an “area of potential effects” consisting of lands that are either
owned or under the jurisdiction of the County within project corridors generally located between
Lydgate Park at Wailua north up to Kapa‘a Town, and situated from the shoreline inland up to
Kiihio Highway or other privately-owned properties as shown on Exhibit A; and
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WHEREAS, FHWA and County DPW have consulted with the SHPO and native Hawaiian
organizations, which included the Kaua‘i/Ni‘ihau Islands Burial Council, Office of Hawaiian
Affairs, Kaua‘i Historic Preservation Review Commission, and Hui Malama I Na Kupuna ‘O
Hawaii Nei under this Section 106 process which was incorporated under the environmental
review process conducted under the Federal National Environmental Policy Act and State of
Hawaii Chapter 343, Hawaii Revised Statutes; and

WHEREAS, FHWA will require the County DPW to carry out the agreed to stipulations
identified under this Memorandum of Agreement (MOA) which are based upon the SHPD
accepted Archaeological Assessment of Alternative Routes Proposed for the Lydgate to Kapa'‘a
Bike Pedestrian Pathway Project final report, dated April 2004; and.

NOW, THEREFORE, FHWA and the Hawaii SHPO agree that the Undertaking shall be
implemented in accordance with the following stipulations in order to take into account the effect
of the Undertaking on historic properties shown on Exhibit A included with this document.

STIPULATIONS
The FHWA shall ensure that the following measures are carried out:

A. Archaeological Monitoring Plan

1.  Develop an archaeological monitoring plan for path improvements and amenities with
provisions for addressing burial treatment that are to be implemented during
construction activities.

2. The monitoring plan will be developed and implemented by a qualified archaeologist,
meeting the Secretary of the Interior’s Professional Qualifications Standards for
Archeology (Federal Register, Vol. 48, No. 190, page 44738-9).

3. The archaeological monitoring plan will include the following major elements:

a.  Archaeological monitoring provisions and procedures to be 1mplemented during
the course of the Undertaking’s implementation; and

b.  Specific levels of archacological monitoring determined to be appropriate for
each path section, and

c. A follow-up monitoring report for the Undertaking shall be submitted to State
Historic Preservation Division (SHPD). The monitoring report, containing the
location and description of any human burial remain discovered during the
course of the Undertaking shall remain confidential and the precise locatlon data
may be provided in a separate confidential index.

4.  The archaeological monitoring plan shall be submitted by the County DPW, through
FHWA, to the SHPD for a 30-day review. Unless the SHPD objects within 30 days
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after receipt of such Plan, the County DPW shall ensure that its provisions are
implemented.

Mitigation Documentation for the Seaward Wailua River Bridge and Vicinity

L

Consultation will be conducted by the County DPW with the SHPD, with prior
consultation with the Kauai Historic Preservation Review Commission, regarding
design plans developed for improvements to the seaward Wailua River Bridge (also
known as the Plantation or cane haul bridge).

The County DPW will consult with the architectural branch staff of SHPD prior to
starting any construction activities if design plans would alter the seaward Wailua River
bridge.

Historic American Engineering Record (HAER) documentation shall be conducted
for the seaward Wailua River bridge if deemed appropriate by the architectural
branch staff of SHPD

To avoid any possible adverse impacts to the Wailua petroglyph site (known as Ka
Pae Ki‘i Mahu o Wailua and designated as site 50-0-08-105A) plans will be shared
with Hawai‘i State Parks and the State Historic Preservation Division archaeology
branch to determine the possible need for a program of subsurface testing to further
evaluate the prospect of impacting any buried portion of this petroglyph site or other
significant cultural properties.

Burial Treatment Plan

1.

A burial treatment plan will be prepared when appropriate to address the preservation
of any burials or other human remains encountered in the course of this project.

This burial treatment plan shall be prepared and presented to the Kaua‘i/Ni‘ihau
Islands Burial Council (KNIBC) for review, consultation, and approval in accordance
with Title 13, Subtitle 13, Chapter 300 of the Hawaii Administrative Rules.

The pertinent provisions of the KNIBC approved burial treatment plan shall be
executed prior to the completion of the undertaking

|

Preservation/Interpretive Plan

I

Prepare a Preservation Plan addressing interpretive signage to be provided along the
multi-use path that is reviewed and approved by the SHPD if deemed appropriate by
the SHPD.

Consult with the SHPD, Kauai Historic Preservation Review Commission, and Kauai
Health and Heritage Coastal Trails Committee in developing the interpretive signage
associated with this Undertaking. Interpretive signage will be developtjad under the
following conditions.

a. The timeframe for development of interpretive signage under the Preservation

Plan will be limited to one (1) year from execution of this MOA.
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b. The SHPD will have 60 days from receipt of the submitted Preservation Plan to
review, revise, and approve this Preservation Plan. 3

c. Development and implementation of interpretive signage improvements can
proceed concurrently or after construction of improvements under -this
Undertaking.

E. Amendments to this Memorandum of Agreement

F.

L

Any party to this MOA may request that any term or stipulation of the MOA be

amended; whereupon the parties to the MOA shall consult with each other in

accordance with 36 CFR Part 800 to consider such amendment.

Should any party to this MOA object to the mitigative plans prepared pursuant to

these stipulations within 30 days from receipt, the FHWA shall consult with the

objecting party to resolve the objection. If the FHWA determines that the objection

cannot be resolved, the FHWA shall forward all documentation relevant to the

dispute to the Advisory Council on Historic Preservation (Council). Within 30 days

after receipt of all pertinent documentation, the Council will either: _

a. Provide the FHWA with recommendations, which the FHWA will take into
account in reaching a final decision regarding the dispute; or

b. Notify the FHWA that it will comment pursuant to 36 CFR 800.6(b), and
proceed to comment. Any Council comment provided in response to such a
request will be taken into account by the FHWA in accordance with 36 CFR
800.6(c)(2) with reference to the subject of the dispute.

Any recommendation or comment provided by the Council to address such objections

will be understood to pertain to the subject of the dispute. The FHWA's

responsibility to carry out all actions under this MOA that are not the subject of the

dispute will remain unchanged.

Termination of the MOA

If necessary and appropriate, SHPO may request, at any time, a review of the
stipulations. This MOA shall be effective upon being signed and considered in full
force and effect until replaced by future agreement, or until the Undertaking is fully
implemented.

Interim archaeological monitoring reports for phases implemented shall be submitted
to SHPD no later than 90 days from the completion of any discrete phase of the
Project. Once the Undertaking has been completed, and the monitoring plan
submitted and approved, this MOA shall terminate by its own course without the
necessity of further action by any of the other signatories to this MOA.
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FEDERAL

By:

Timeframe for Undertaking Initiation

Should the undertaking not take place within 5 years of the executed MOA, the parties
shall consult in accordance with 36 CFR Section 800 to determine whether amendment
should be considered.

Counterpart Signatures
This MOA may be executed in counterparts. Each signature page shall be incorporated
into the MOA and considered a part of this MOA.

Execution of this Memorandum of Agreement by FHWA and the Hawaii SHPO, its
subsequent acceptance by the Council, and the implementation of its terms, evidence that
the FHWA has afforded the Council an opportunity to comment on the Lydgate Park,
Wailua to Kapa‘a Bike and Pedestrian Path Project and its effects on historic properties,
and that FHWA has taken into account the effects of the Undertaking, on historic
properties.

HIGHWAY ADMINISTRATION
//Mw_ Mwﬂ\ DATE: 4/ /Zé’/ﬂ,é;
d 7 4

Abraham Wong, Division Administrator

HAWAII (y' RIC PRESERVATION OFFICER

DATE: (y -9 Jalf

Peter(f Yourng, State HlS ric Pr seryation Officer

Concurred By:

COUNTY OF KAUAIL DEPARTMENT OF PUBLIC WORKS

By:

e — - ALY
Donald Fujimoto, @nﬂ@yﬁeer

- R st G~2)=0l

Concurred By: |
STATE OF HAWAII, OFFICE OF HAWAIIAN AFFAIRS

By:

DATE:

Trustee Haunani Apoliona, Chairperson of the Board of Trustees
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PHONE (808) 594-1888 FAX (B08) 594-1865

REQEIVED
STATE OF HAWAI'I G 4 2006
OFFICE OF HAWAIIAN AFFAIRS
741 KAPI'OLANI BOULEVARD, SUITE 500 Hawihb fiSI0N
HONOLULU, HAWAI' 96813
HRD06/2591

July 31, 2006

Pat V. Phung

U.S. Department of Transportation

Federal Highway Administration, Highways Division
300 Ala Moana Blvd., Room 3-306

Honoluly, HI 96850

RE: Kapa‘a Bike and Pedestrian Path [Federal-Aid Project No. STP-0700-(49)]
Memorandum of Agreement (MOA), Kapa‘a, Kaua‘i.

Dear Pat V. Phung,

The Office of Hawaiian Affairs (OHA) is in receipt of your July 14, 2006 submission and offers
the following comments:

As is suggested in the above-listed submission, our staff feels that it is not in OHA’s interest to
be a concurring party to the Kapa‘a Bike and Pedestrian Path Memorandum of Agreement
(MOA) at this time. Thank you for the opportunity and for your continued correspondence.

Thank you for the opportunity to comment. If you have further questions or concerns, please
contact Jesse Yorck, Native Rights Policy Advocate, at (808) 594-0239 or jessey@oha.org.

Aloha,

Clyde¢/W. Namu‘o

Administrator

OHA Community Affairs Coordinator (Kaua‘i)
3-3100 Kuhio Hwy., Suite C4
Lihue, HI 96766-1153
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